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I. MR. BENITEZ SUFFICIENTLY RAISED THE RESIDUUM OF 
EVIDENCE ISSUE TO PRESERVE IT ON APPEAL BY 
OBJECTING TO THE ADMISSION OF ALL HEARSAY 
EVIDENCE AT THE ADMINISTRATIVE LEVEL, 
Appellee, the Division of Health Care Financing ("DHCF"), argues that 
Mr. Benitez failed to raise his residuum of evidence argument before the 
hearing officer and therefore failed to preserve the issue on appeal. Appellee's 
Brief, pg. 5. Appellee further argues that the hearing officer did not plainly err 
in finding a residuum of legally competent evidence to substantiate the 
allegations against Mr. Benitez because the issue of admissibility of evidence 
is, by its nature, "factually intensive and not clearly or plainly settled" and 
therefore not obvious to the hearing officer. Appellee's Brief pg. 7. Mr. Benitez 
disagrees with both of the appellee's assertions. First, Mr. Benitez hadan 
insufficient opportunity to raise the residuum issue before the hearing officer, 
but did sufficiently raise the residuum issue for consideration at the 
administrative level through his request for reconsideration. Second, the 
hearing officer plainly erred by finding a residuum of evidence to substantiate 
the allegations against Mr. Benitez because the law at issue was clearly or 
plainly settled. 
A. As a pro se litigant, Mr, Benitez sufficiently raised the residuum 
argument at the administrative level to preserve the issue on 
appeal. 
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Appellee argues that Mr. Benitez failed to raise the residuum of 
evidence argument at the administrative level and therefore did not preserve 
the issue for appeal. Appellee's Brief pg. 5. However, although Mr. Benitez did 
not use the phrase "residuum of evidence", he clearly directed the hearing 
officer's attention to the fact that all of the testimony provided against him 
was hearsay. In his request for reconsideration, Mr. Benitez stated that the 
"alleged victim did not testify; thus, the only testimony against him was 
hearsay." Record at 65. This should have been enough to put the hearing 
officer on notice that the Agency Final Action was flawed for relying solely on 
hearsay evidence. 
Although the preservation of this issue could have been better—it 
could have been raised at the end of the administrative hearing and it could 
have been more legally precise in its phrasing—but considering the fact that 
Mr. Benitez was representing himself at the administrative hearing, his 
attempt to raise the issue should be enough to preserve the issue for appeal. 
Utah courts have been "generally more lenient with pro se litigants" and have 
"applied established fundamental rules of law in favor of a litigant who has 
not presented them with the precision of an attorney." Winter v. Northwest 
Pipeline Corp., 820 P.2d 916, 919-20 (Utah 1991). 
Worth noting, as a pro se litigant, Mr. Benitez had even less 
opportunity to raise the residuum argument at the conclusion of his 
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administrative hearing because the hearing was cut short when the attorney 
general walked out of the proceeding before it was adjourned. See Transcript 
at 56-57. Near the end of the hearing, while Mr. Benitez attempted to argue 
his case, the court reporter noted, "[the Attorney General] is leaving the 
room.'; Transcript at 56. Moments later, the hearing officer stopped Mr. 
Benitez, commenting, "I don't know where [the Attorney General] went, but 
we'll conclude the hearing." Transcript at 57. Because Utah courts are 
generally more lenient with pro se litigants under such circumstances, this 
Court should find that Mr. Benitez sufficiently preserved the residuum 
argument for appeal through his clear objection to the fact that all of the 
evidence presented against him was hearsay. 
B. The Hearing Officer Plainly Erred By Finding a Residuum of 
Evidence to Substantiate the Allegations Against Mr. Benitez 
Because the Law at Issue Was Clearly or Plainly Settled. 
The appellee further argues there was no plain error because the issue 
is not clear or plainly settled and, therefore, an error could not have been 
obvious to the hearing officer. Appellee's Brief at 7. Specifically, appellee 
argues that "an error is obvious if the law...was sufficiently clear or plainly 
settled" and that the issue of admissibility of evidence is by its nature, 
"factually intensive and not clearly or plainly settled." Appellee's Brief at 7. 
Appellee misinterprets the plain error standard. Whether an issue is "clearly 
or plainly settled" has little to do with whether a case is "factually intensive." 
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Rather, it refers to whether the law is unsettled in a particular area, such as 
when courts are split on the issue. See, State v. Dean, 2004 UT 63, % 17, 95 
P.3d 276. That is, to show an error was obvious to the trial court, the 
appellate must show "the law governing the error was clear at the time the 
alleged error was made." Id. In Dean, a defendant entered a plea deal and was 
informed that he had the right to a trial and a jury. The plea deal omitted the 
words "speedy" and "impartial." This Court held that the omission of these 
words did not constitute an obvious error because some prior cases 
suggested the omission was proper and other cases suggested the omission 
was improper. As such, the error was not plainly settled and not obvious. 
The ambiguity in Dean is not present regarding the "excited utterance" 
and "present sense impression" exceptions to hearsay rules in Utah. As 
presented in the Appellant Brief, these issues are plainly settled by Utah 
courts. See Appellant's Brief at 8-13. 
II. THERE IS NO RESIDUUM OF LEGALLY ADMISSIBLE 
EVIDENCE TO SUBSTANTIATE THE ALLEGATIONS AGAINST 
MR, BENITEZ. 
Appellee essentially argues that, assuming all other evidence brought 
against Mr. Benitez was hearsay, there is still a residuum of non-hearsay 
evidence to substantiate the claim against Mr. Benitez based on Ms. 
Espinoza's testimony and Mr. Benitez's own assertions. Appellee's Brief at 8-
11. Mr. Benitez disagrees. Under the residuum rule, "all hearsay and other 
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legally inadmissible evidence admitted by an agency is set aside by the 
reviewing court." Tolman v. Salt Lake County Attorney, 818 P.2d 23, 32 (Utah 
App. 1991). "There must then remain a residuum of legal evidence 
competent in a court of law to support the agency's findings and conclusions 
of law." Id. at 32-33. If no residuum of legally competent evidence remains, 
the court must reverse the agency action. Id. 
Under certain circumstances, this Court has found no residuum of 
evidence even where some legally competent, non-hearsay evidence remains. 
In Williams v. Schwendiman, a defendant charged with DUI appealed his 
license suspension. 740 P.2d 1354,1355 (Utah App. 1987). This Court 
excluded evidence of a breathalyzer test where no further evidence was 
offered regarding "calibration or maintenance of the intoxilyzer." Id. at 1357. 
Because the intoxilyzer results were inadmissible and there was no residuum 
of evidence competent in a court of law, this Court reversed the defendant's 
license suspension. Id. This Court found there was no residuum of evidence 
to uphold the suspension even though the agency offered evidence that the 
man was arrested at 3:25 a.m., was found asleep behind the wheel of the 
automobile with the engine running, and had some difficulty with the field 
sobriety test Id. at 1355. On the other hand, in Wagstaffv. Dept of 
Employment Sec, this Court found that an employee's own admission of illegal 
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drug use was sufficient to find a "residuum of competent, non-hearsay 
evidence." 826 P.2d 1069,1072 (Utah App. 1992). 
Unlike Wagstaff, in the present case, Mr. Benitez has offered no such 
admission of wrongdoing. The only potential non-hearsay evidence brought 
against Mr. Benitez is Ms. Espinoza's testimony that the accuser was "very, or 
really upset" and that she "was kind of like wanted to cry." Transcript at 42, 
44. Further, appellee raises Mr. Benitez's own testimony regarding his 
assistance of the accuser. Appellee's Brief, pg. 10-11. Regardless, no legally 
competent evidence has been offered to further explain Ms. Espinoza's 
comment, or to counter Mr. Benitez's assertion that he acted properly. Even if 
this evidence is considered, as in Williams, the lack of legally competent 
evidence fails to meet a residuum of evidence to substantiate the allegations 
against Mr. Benitez because all other evidence is hearsay. 
CONCLUSION 
For the foregoing reasons, the DOH's agency determination should be 
reversed and Mr. Benitez should be removed from the State Utah Nurse Aide 
Registry. 
DATED this 19th day of June, 2009. 
XIAN S.DAVIS 
Attorney at law 
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